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EXECUTIVE SUMMARY

1. This report highlights issues concerning discrimination against women as they pertain to the

death penalty in the Republic of Korea (South Korea). Although South Korea is abolitionist in
practice, the country has not formally abolished the death penalty, so women remain at risk of
being sentenced to death. The report highlights that gender-based violence and discrimination
against women put women in South Korea at higher risk of facing discrimination in death
penalty proceedings.

South Korea fails to uphold its obligations under the Convention on the Elimination of All

Forms of Discrimination Against Women

I. South Korea does not limit the death penalty to the most serious crimes, does not
provide sufficient information about who is under sentence of death, and is at risk of
resuming executions.

2. South Korean law authorizes the use of the death penalty, but the country is abolitionist in

practice. The country held its last executions on December 30, 1997, when authorities executed
18 men and 5 women in prisons across the country.! In 1998, then-President Kim Dae-Jung
established a de facto moratorium on the death penalty that remains in force today.?
Nonetheless, courts continue to sentence people to death.® Prior to the de facto moratorium,
authorities executed people convicted of civilian offenses by hanging, and people convicted of
military offenses by firing squad.*

South Korea does not limit the death penalty to the most serious crimes. In South Korea,
murder and aggravated murder are punishable by death.® Additionally, other offenses that
result in death are punishable by death regardless of intent, including: arson, piracy, rape of a
person with a physical or mental disability or of a child below the age of 13, abduction of a
minor, and fatal hit-and-run offenses.® Several offenses that do not result in death are still
punishable by death, such as: various forms of repeat robbery, various forms of aggravated
rape, kidnapping, drug trafficking, treason, and espionage, among others.” In February 2021,
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the National Assembly increased penalties for child abuse, and the law now authorizes the
death penalty for the crime of child abuse homicide.®

4. The death penalty is not mandatory for any offense. The Korean Sentencing Commission is
responsible for setting and revising sentencing guidelines for criminal offenses.® Judges
consult the sentencing guidelines and consider mitigating factors related to the defendant and
the offense when determining an appropriate sentence.'® South Korean courts tend to grant
downward adjustments to prison sentences due to mitigating factors.**

5. Efforts to formally abolish the death penalty have had mixed results. In 2021, for the ninth
time since 1999, the National Assembly rejected a bill that would have abolished the death
penalty.'? In cases in 1996 and 2010, justices of the Constitutional Court voted in favor of
retaining the death penalty in split decisions of 7-2 and 54, respectively.'® In 2020, however,
the Ministry of Justice voiced support for an international debate on the abolition of capital
punishment, and cast its first-ever vote in favor of the UN General Assembly resolution calling
for a global moratorium on the death penalty.* South Korea again voted in favor in 2022.%°

6. Public opinion on the death penalty is mixed. A survey by the National Human Rights
Commission showed that 8 out of 10 South Koreans support the death penalty and some
respondents support resuming executions.*® The same survey, however, also found that 70%
of respondents favor alternative punishments over the death penalty.*’

7. In 2021, a presidential candidate expressed support for the death penalty on social media after
the arrest of a 30-year-old man on charges that he had raped and killed his one-year-old
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https://www.amnesty.org/en/documents/act50/5418/2022/en/ (last visited Jan. 23, 2023).
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23, 2023).
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10.

daughter. The candidate stated that such individuals would be executed if he were elected
president.*®

There is limited information available about women on death row in South Korea. According
to the Cornell Center on the Death Penalty Worldwide and other sources, there are no official
public records about people on death row, making it difficult to ascertain information about
their demographics and status.’® A recent domestic news article suggested that, at this time,
there are no women currently under sentence of death.?°

A study published by Statista stated that as of 2021, there were 55 people on death row,? but
Amnesty International reported 59 people on death row as of the end of 2021, all of whom are
men.?? According to South Korean news outlets, these figures represent a decrease from 2018,
when there were 61 people on death row. Statista reported that courts had sentenced people to
death for crimes including murder, arson resulting in death, rape, and the kidnapping and
murder of minors.?

I1. Detention conditions have a disproportionately negative effect on women (Concluding
Observations paragraphs 12-13).

In its 2018 Concluding Observations, the Committee expressed concern regarding South
Korea’s failure to adopt a comprehensive anti-discrimination law.?* Although South Korea
responded in its State Party Report that the national government was studying and developing
legislative measures for an anti-discrimination framework,? in 2022 the legislature considered
but rejected an anti-discrimination bill that would have outlawed discrimination on the basis
of gender.?® Moreover, during his campaign, the current president pledged to dismantle the
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Ministry of Gender Equality and Family, claiming there is no systemic gender discrimination
in South Korea.?’

11. The Government houses people under sentence of death in solitary confinement and prevents
them from leaving their cells for long periods of time.?® These conditions of detention subject
people on death row to acute distress; between 1993 and 2003, over 100 South Koreans
attempted suicide while in segregation cells.?® While some people in solitary confinement are
able to participate in recreation or educational programs, such privileges are subject to stringent
limitations.®® The National Human Rights Commission of Korea has stated that “[t]he
unrestricted practice of consecutive segregation periods results in extreme cases of indefinite
deprivation of sunlight and speech, amounting to slow murder.”3!

12. People in detention lack adequate access to health care, often leading to poor health conditions
in prison.®? Lack of adequate health care disproportionately affects women, as studies have
shown that women have greater health care needs than men.3?

I11.South Korea fails to adequately consider gender-based violence and gender
discrimination in legal proceedings involving women in conflict with the law
(Concluding Observations paragraphs 22-23).

13. As a signatory to the Convention, South Korea has an obligation to refrain from any act or
practice of discrimination against women, to ensure that public authorities and institutions act
in conformity with this obligation, and to ensure that women enjoy equality before the law.3*

14. The Committee’s 2018 Concluding Observations expressed concern about the increase in
reported cases of domestic violence and the lack of accountability for perpetrators.®® The
Committee recommended that South Korea amend the domestic violence law “to ensure that
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the safety of the victims and their families becomes it primary purpose,” and to “ensure that
perpetrators are criminally punished under statutory sanctions.”3®

15. South Korea’s response to the Concluding Observations stresses its efforts to combat domestic
violence through a comprehensive legislative scheme, which includes a diversity of measures
on the issue.*’

16. Despite these efforts, domestic violence and gender-based violence persist at high rates in
South Korea.® Overall, violence against women is common in South Korea. In August 2021,
The Ministry of Gender Equality and Family published a report Women'’s lives seen via
statistics, which shows that only two out of 10 women feel that the Korean society is safe.*®

17. In 2020, the rates of digital sex crimes, rape, and sexual assault—crimes that largely target
women—have increased.*® Reports indicate that stalking and physical assault of women are
also prevalent in South Korea.*! In particular, critics have condemned the anti-stalking law as
insufficient since it only permits police to take action with the consent of the victim.*? The
Ministry of Justice has promised to strengthen the law by removing victim consent prior to
police action.*®

18. In a groundbreaking 2018 study, the Cornell Center on the Death Penalty Worldwide found that,
in the global context, women are more vulnerable and most likely to be sentenced to death for
criminal offenses committed within the context of gender-based violence** and manipulative or
coercive relationships with male co-defendants.*® Cornell’s data indicate that most women
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under sentence of death have been sentenced to death for the crime of murder.*® These women
have overwhelmingly experienced prolonged domestic violence at the hands of a partner,
spouse, or another family member.%” In many cases, the abuse has occurred repeatedly. Many
women under sentence of death are survivors of gender-based violence and come from
disadvantaged socio-economic backgrounds.*?

19. At a global level, the Cornell study found that sentencing courts typically fail to take into
account a defendant’s experience as a survivor of gender-based violence or a victim of a
manipulative or coercive relationship (for example in cases where women are pressured or
tricked into transporting drugs) as mitigating factors during sentencing.*® Research also indicates
that courts also fail to account for power dynamics and tactics of coercive control that may
affect a woman’s involvement in and culpability for a crime.

20. Cases documented by the Cornell Center on the Death Penalty Worldwide have shown violations
of women’s right to a fair trial. A 2021 follow-up study demonstrated that “fair trial principles
dictate that courts should consider all relevant mitigating circumstances before imposing a
sentence. In practice, however, many courts neglect gender-specific mitigation.>® Due to high
levels of gender-based violence, women in South Korea are at an elevated risk of being
sentenced to death without consideration of gender-based violence as a mitigating factor.

21. Women are also more likely to receive a death sentence when they are perceived to have
violated entrenched gender norms and women are often put on trial not only for acts they
performed but also for allegedly being “a bad wife, a bad mother, and a bad woman.”®! South
Korea’s new law authorizing the death penalty for child abuse homicide, referenced in
paragraph 3 above, may therefore disproportionately result in capital prosecutions of women.

22. Global trends show that women sentenced to death face intersectional discrimination.
According to Cornell’s 2018 report, most women on death row come from backgrounds of
severe socio-economic deprivation and many are illiterate, which can reinforce unequal access
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to effective legal representation.>® These women are more likely to be illiterate and unaware
of their legal rights.> Illiteracy and lack of education among poor women leave them more
vulnerable to discrimination, coercion, and exploitation.®* This intersectional discrimination
exacerbates the risk that a woman charged with a capital crime will be subjected to an unfair
trial.

IVV. Suggested questions for the Government of South Korea:
23. The coauthors suggest the following questions for the Government of South Korea:

e What steps has South Korea taken to abolish the death penalty and replace it with a
penalty that is fair, proportionate, and consistent with international human rights
standards?

e What efforts are underway to ensure that, consistent with international human rights
standards, no person is sentenced to death except for in a case in which the person
intended to kill and did in fact kill?

e Please provide comprehensive data about the number of women charged with capital
crimes, sentenced to death, or under sentence of death in South Korea since 2018,
disaggregated by age, race, nationality, crime of conviction, date of conviction,
relationship to the victim (if any), number and age of minor children (if any), status of
any appeals or petitions for clemency, current sentence, and current location.

e In what circumstances may women under sentence of death be kept in solitary
confinement? To what extent do their detention conditions differ from the general
conditions of detention for women in prison?

e What policies and procedures are in place to ensure that any person charged with a
capital offense has access to qualified legal counsel with prior experience in such
cases, and to ensure that their legal counsel has adequate resources to conduct
investigations and hire experts to mount an effective defense?

e What training is available to capital defense counsel representing women regarding
gender-specific defenses and mitigation in capital trials, encompassing trauma,
gender-based violence, economic pressures, and family caretaking responsibilities?

e What training is available to judges and other judicial officers presiding over criminal
proceedings, particularly in capital cases, to educate them about the importance of
considering gender-specific defenses and gender-specific mitigation in capital trials,
including trauma, gender-based violence, economic pressures, and family caretaking
responsibilities? What training is available to them regarding gender-based

52 Cornell Center on the Death Penalty Worldwide, Judged for More Than Her Crime: A Global Overview of
Women Facing the Death Penalty (Sept. 4, 2018), 3. Available online at
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discrimination, domestic violence, gender-based violence, and tactics of coercive
control that can lead to women committing death-eligible offenses?

What steps, if any, has the State Party taken to codify gender-specific defenses and
mitigation in capital cases, encompassing women’s experiences of trauma, poverty,
and gender-based violence?

What measures are being taken to facilitate the presence of women in the judiciary?

What steps has the government taken to build support for formal abolition of the death
penalty among lawmakers and the general public?

What efforts have been undertaken to block any efforts to reintroduce the death
penalty in South Korea?

Please describe any measures taken to eliminate intersecting forms of discrimination
in the criminal legal system against women with disabilities, migrant and refugee
women, women from disadvantaged socio-economic backgrounds, and women
belonging to minority groups.

Please describe the safeguards in place to ensure the safety, privacy, and health of
women who are in detention, including access to adequate toilets and sanitation and
feminine hygiene products. How has prison infrastructure design accommodated
women’s specific needs, including their need for privacy?

What policies are in place to ensure that women under sentence of death have timely
and adequate access to general and female-specific healthcare and counseling,
including access to sanitary and menstrual products?

What measures has the State Party implemented to ensure that all prison authorities
adopt gender-sensitive policies in relation to women’s detention, based on the
Bangkok Rules and the Nelson Mandela Rules, ensuring women’s safety and security
pre-trial, during admission to any detention facility, and while incarcerated?

What mechanisms are in place to ensure that women in custody are free from coercion,
sexual harassment and gender-based violence, and how are perpetrators held
accountable?

What remedies are available to women who allege that they experience gender-based
violence while in police custody, during the investigative stage of criminal
proceedings, or after being sentenced?
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